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INTRODUCTION

1. The Claimants had booked flights with the First Defendant airline (which I will refer to as "CTA",
noting that it is also interchangeably referred to as "KTHY" in some of the documents and evidence) to
travel on dates falling after 21 June 2010. On that date, the Turkish Aviation Authority revoked CTA's
Air Operator's Certificate, grounding the airline and in effect suspending its operations. CTA was the
national airline of the Turkish Republic of Northern Cyprus ("TRNC"). CTA has since gone into
administration, and has played no part in this action. The Second Defendant is a private limited
company registered in Turkey (the "Defendant" or "Atlasjet"). When CTA ceased flying, it entered into
an arrangement with the government of TRNC to transport CTA's passengers to their destinations (or
to nearby destinations), with the cost being met by the government of TRNC.

2. The Claimants all tried, with differing degrees of persistence, to get onto replacement flights with the
Defendant. None of them succeeded. In consequence, each of the Claimants was either put to the
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expense of purchasing new tickets with other carriers, or (in some cases) was unable to travel and so
lost the value of the CTA tickets altogether.

3. The Claimants have all sued to recover their losses. As the claims are now advanced before me, they
proceed on two bases: first, that the Defendant is in breach of contract by failing to provide
replacement flights as promised, or (for some Claimants) by cancelling reservations which were made
on the Defendant's replacement flights; secondly, that the Claimants are entitled to compensation under
the Denied Boarding Regulations (EC 261/2004). The Defendant denies these claims, on the basis that
either there was no contract at all, or alternatively, if there was a contract, there has been no breach;
and on the basis that in any event the Denied Boarding Regulations are inapplicable.

4. This judgment addresses the issues directed to be determined at the "Part 1 Trial". For reasons set out
below, I believe that it disposes of the great majority of these claims substantively and finally. To the
extent that any claims remain unresolved in light of this judgment, all that remains is a single issue of
fact arising in each particular case as to the reasons for cancellation.

LITIGATION HISTORY

5. The Claim Form was issued on 7 August 2012 claiming damages for breach of contract,
reimbursement of sums paid and statutory compensation under the Denied Boarding Regulations. Re-
Amended Particulars of Claim were filed on 16 March 2015. In the Re-Amended Particulars, three
categories of Claimants (and contracts) were identified:

1) Category 1, Claimants who had tickets issued by Atlasjet but whose tickets were
cancelled;

ii) Category 2, Claimants who were informed that the flights would be operated by
Atlasjet and were told they should attend the relevant airport with their flight tickets as
issued by CTA; and

ii1) Category 3, Claimants who were promised that they would be provided with new
replacement tickets by Atlasjet.

6. Master McCloud gave directions at a case management conference on 6" March 2015. She directed
the Claimants to select a maximum of 13 claimants from the three categories identified. She gave
directions for the "Part 1 trial" of those selected claims, and of certain listed legal issues, with a time
estimate of 11 days. The recital to Master McCloud's order notes that the Claimants undertake to be
bound by "the determination in the Part 1 trial of any issues common to them and/or all Claimants,
including but not limited to those identified in the Defendant's List of Issues...".

7. The Re-Amended Defence was filed on 16 March 2015 denying the claims.

8. In the event, the Claimants identified 10 individual claimants whose claims should be heard within the
Part 1 Trial. One of those claimants did not attend to give evidence and his case is dismissed for want
of prosecution. The remaining 9 test claimants did attend and gave evidence.

9. For reasons I will come to, the majority of the issues on the List of Issues have now fallen away. The
mainstay of the case advanced before me was the contract claim.

BACKGROUND FACTS

10. Shortly after CTA's operations were suspended, the Transportation Minister of TRNC (Mr Hamza
Ersan Saner) contacted Mr Ali Murat Ersoy, the President of Atlasjet, to request assistance in
transporting the large numbers of CTA passengers stranded at airports or due to travel with CTA. Mr
Ersoy agreed to help, but the details remained unresolved.

11. CTA issued a notification of cancellation of its scheduled flights on its website, on or around 21 June
2010, as follows:
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"... flights are suspended until further notice.

Passengers with valid CTA tickets due to fly after 21° of June 2010 can re-arrange their
flights via Atlasjet under the CTA-ATLASJET cooperation scheme. ..."

12. The Defendant asserts that it had no previous knowledge of this announcement; I accept that. It is also
plain to me, having heard from Mr Ersoy personally, that at the time this notification was published,
there was no "cooperation scheme" in existence, there were simply discussions ongoing between the
Defendant and the Minister, with a great deal still left to be determined.

13. Although the precise terms of the arrangement were not resolved, the Defendant started operating
rescue flights on 23 June 2010. There does not appear to have been any announcement at that date on
the Defendant's website. The Claimants drew my attention to an email from Hale Orhon, the
Defendant's Assistant Director in the Revenue and Route Management Department, dated 26 June
2010, sent to a number of Atlasjet employees stating (this is in translation):

"As per the instructions that we are given shortly before, as of now if KTHY passengers
apply at the airports on flight days with their KTHY tickets they will be accepted to
Atlasjet's flights. Passengers without KTHY tickets are going to be accepted with a written
approval given by authorised KTHY personnel (our prior application). Upon acceptance
procedure following procedures shall be done. For your information.

o Passengers shall be accepted manually as a spare passenger”
(The word "spare" in the bullet point could equally be translated as "stand-by".)

This appears to be the earliest Atlasjet communication of any sort, indicating the system which was to
operate for CTA passengers to travel on Atlasjet flights.

14. On 26 June 2010, the Defendant entered into a "First Protocol" with Mr Turkay Tokel, Labour and
Social Security Minister of TRNC. That protocol envisaged a joint venture, 49% of which was owned
by the government of TRNC through a fund, and 51% was owned by the Defendant. The joint venture
would take over CTA's business. Paragraph 3.5 of that protocol provided (translated):

"Atlasjet undertakes to fly all the KTHY passengers who bought and paid for their tickets
to destinations England (London — Manchester) Ankara Istanbul Adana Ismir without
charging any fee. If Passengers who bought tickets for cities other than mentioned above
could go to the above mentioned airports will be undertaken under the same conditions.
The costs arising out of flying these passengers will be set off to the 50% profit payment to
the KKTC Growth Fund (except 12000 one way ticket)"

15. On 28 June 2010, the Defendant emailed guidance about how CTA passengers should access a
replacement flight. The recipients of that email are not listed on the email, and I do not know who
received it. | shall refer to it as "Regulation 1":

"Passengers holding KTHY tickets should go to the airport at the date and time of their
flights. In case of availability on the Atlasjet scheduled flight (detailed list in FAQ) they
will be accepted on the flight with KTHY tickets.”

A list of the scheduled flights was set out. The number of flights was smaller than the number
previously operated by CTA, and the Defendant would not fly to all the same destinations as CTA had
flown to. Accompanying FAQs confirmed that passengers with CTA tickets would be accepted on the
Defendant's flights.

16. On the same date, 28 June 2010, the Defendant emailed a number of travel agents. This email went to
a wide circulation, in the UK and abroad, and included a number of Atlasjet employees. The Defendant
suggested that this email was circulated to Atlasjet authorised travel agents: I am not sure if that is so,
but I doubt that matters for present purposes. That email stated that the procedure for CTA bookings as
part of the "KTHY and Atlasjet Airlines partnership" are as follows:
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"All KTHY passengers must show up at the airport with their KTHY tickets. ... The
passenger will be allowed to fly on Atlasjet scheduled flight and additional flights only if
said flights have available seats. ..."

17. A change of procedure was announced on the Defendant's website on 1 or 2 July 2010 (which I shall
refer to as "Regulation 2"), requiring passengers and agents to apply for tickets for the Defendant's

flights through their website, under the heading "Regulation of CTA flights operating as of July 5t
2010". Regulation 2 and the FAQs which accompanied it provided:

"Regulation of ACCEPTANCE OF CTA PASSENGER on Atlasjet flights operating since
July 5™ 2010:

...passengers and agencies can apply for tickets by completing the CTA tickets form
through the Atlasjet website"

Can I use the same tickets which I purchased for CTA?

No, you can not use it. You will be accepted on the flight according to the above-
mentioned conditions".

18. At around this time, the Defendant introduced onto its website an electronic form for CTA passengers
(and agents acting on their behalf) to submit requests to exchange CTA tickets for Atlasjet tickets. That
request system depended on the Defendant processing those requests, making the requested
reservations where there was availability, and confirming those reservations to the CTA passenger or
the agent.

19. On 2 July 2010, the Defendant also notified its agents (precisely which agents is a matter of contention
which I shall return to below) about a new payment facility, which I shall refer to as the "CARI
Button" which would operate from 5 July 2010. By using the CARI Button, agents would be able to
access the Defendant's reservation system directly and issue replacement tickets to travel on Atlasjet
flights. In an email dated 2 July 2010 announcing this new facility, the Defendant advised that for
flights up to and including 4 July 2010, the old system applied, namely "Passenger herself will apply
to the check-in counter; after the investigation, if the ticket is found valid, and if there is availability on
the plane; passenger will be accepted to the flight". From 5 July 2010, the system changed and agents
with access to the CARI button were told:

"if you are sure with the validity of the KTHY ticket,; you can issue the ticket right away
without waiting for confirmation email..."

20. On 8 July 2010, an announcement was placed in the members' area of the ABTA website. It advised
that passengers would "have to exchange their CTA tickets for Atlasjet tickets by visiting specific travel
agencies", which agencies were then listed.

21. The proposal for a joint venture between Atlasjet and the government of TRNC did not progress and
was abandoned fairly quickly. Instead, the Defendant itself started to fly the CTA passengers between
the UK, Turkey and Northern Cyprus. The terms of payment by the government of the TRNC were
eventually agreed with Atlasjet in the "Second Protocol" of 9 February 2011 which provided that the
Ministry of Labour and Social Security would pay the Defendant for the passengers transported
according to paragraph 3.5 of the earlier protocol. Provision was also made for payment for free seats
in each additional flight returning empty for the one way ticketed passengers (such empty flights are
referred to as "ferry flights"). The Defendant was required to produce evidence to support its claims for
payment.

22. From 23 June 2010 to 11 July 2010 the Defendant operated flights on an ad hoc basis. It had to obtain
departure and landing permissions and slots for those flights in the relevant countries. From 11 July
2010, the Defendant obtained permissions and slots for the whole summer season, and it was able to
plan scheduled flights which commenced on 14 July 2010. Seats on those scheduled flights were
available for purchase by the public, so that those flights carried a combination of CTA passengers and
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23.

24.

25.

26.

the Defendant's own passengers (it may be that the Defendant also sold seats on earlier flights: the
evidence on this was inconclusive; I doubt that it matters for present purposes). The Defendant
continued with those scheduled flights to and from the UK until 31 October 2010.

In summary, there were at various times three different systems in operation for transferring CTA
passengers onto Atlasjet flights.

i1) The first system operated from 23 June 2010 to 4 July 2010 on a "first come first
served" basis: CTA passengers were invited to come to the airport with their CTA tickets,
where they would be ticketed for an Atlasjet flight if there was availability (as per
Regulation 1).

i1) The second system was a "request" system, which involved the CTA passengers via
their agents requesting replacement tickets on Atlasjet flights (as per Regulation 2). This
system seems to have developed from the outset of the Defendant's operations on 23 June
2010 and to have lasted for the duration of Atlasjet operations in the UK. The re-booking
system was formalised (and streamlined) by the electronic form appearing on the
Defendant's website from 5 July 2010 which enabled requests to be submitted via a portal,
but even then, each request had to be dealt with individually.

ii1) The third system was a variation on Regulation 2. It was re-booking via the CARI
Button, which gave the relevant agent direct access to the Defendant's reservation system,
and enabled that agent to issue tickets to the CTA passenger once the reservation was
made. This system was in operation from 5 July 2010. It was not used by all agents. There
was a dispute before me as to whether the CARI Button was available only to the shortlist
of Atlasjet authorised agents or to a wider community of travel agents who dealt with the
CTA passengers. I found the evidence on this aspect of the case very unsatisfactory. For
reasons set out below, in the end I do not think this point matters, and I simply note here
the confused state of the evidence and make no finding about who precisely could use the
CARI Button.

OVERVIEW OF EVIDENCE

I heard from all the Claimants in person, except for one Claimant, Mr Ozkul Bozdere, whom I exclude
from the following comments. I accept the Claimants' evidence as truthful in its essentials: for
different reasons, they all expected to fly with the Defendant, and all of them were let down in that
expectation. The overarching issue in all their cases is whether they had a contract with the Defendant,
such that the frustration of their expectation of being able to fly with the Defendant could, and in the
circumstances did, amount to a breach of that contract.

The Defendant called Mr Ali Murat Ersoy, its Chief Executive Officer (then and now), and Mr Yusuf
Ilkan Teker, then a booking management specialist at the Defendant's head office, now its Assistant
Sales and Marketing Director, as its principal witnesses. It also called Mrs Naciye Itir Sokmen, the
owner of Tulip Holidays, Mr Ozkul Beyzade, the owner of Diplomat Travel, and Mrs Cimen Hasan, an
employee of Happy Days Holidays. The statements of Mr Esra Halvasi (the Defendant's Network
Planning and Charter Operations Director), Mr Fikret Cavusoglu (the former Chair of CTA) and Mrs
Nora Alici (the Defendant's Corporate Communications Director) were agreed, so those witnesses did
not need to be called. The witness statement of Mr Murat Sitki Eser of Istanbul Travel was not agreed,
but Mr Eser was not called to give evidence and I regard his statement as carrying little weight.

Two important issues were addressed by Mr Ersoy and Mr Teker. Those issues were:

i1) The extent to which (if any) the Defendant's flights were overbooked, a matter initially
addressed by Mr Ersoy, which was then picked up by Mr Teker; and

i) The reservation system operated by the Defendant at the material time, which includes
the cancellation system, a matter addressed by Mr Teker in the main.
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27.

28.

29.

30.

31.

32.

I will set that evidence in its context, and make findings in relation to each of these two issues, before
turning to the contractual analysis, and consequent on it, the determination of the test claims.

ALLEGATIONS OF OVERBOOKING
The issue

The Defendant's case has been, consistently, that there was no contract or obligation to provide tickets
or seat reservations to those who did not have them, and that the cancellation of tickets or reservations
could be explained in each case by requests made by or on behalf of the individual Claimant for
cancellation. But the Claimants did not accept this case, and looked for a reason to explain why the
Claimants had not got on the Defendant's flights. The Claimants concluded that one possibility was
that the Defendant's flights were fully or even overbooked: that was why it had not been possible to
obtain a reservation with the Defendant, and why the Defendant cancelled reservations which had been
made (or so the argument went).

Evidence about passenger numbers

Mr Armutlu, solicitor for the Claimants, set about finding out as much as he could about the numbers
of passengers carried by the Defendant, and how the reservations system worked. He gathered
evidence from two main sources. The first was the Court of Audit of TRNC; the second was from the
Defendant itself.

Court of Audit Report

On 23 January 2013, the Court of Audit of the TRNC produced a report on the Defendant's claims for
payment for carrying CTA passengers in reliance on the Protocol of 9 February 2011. The report was
prepared by Mr Ece Celikdal, the senior auditor, and Mr Mahmut Denizcioglu, assistant to the chief
auditor. It contained 23 attachments which ran to 237 pages. The report appears to have been requested
by the President of the Court of Audit to review an expert report dated 1 December 2011 prepared at
the request of the Council of Ministers by two "experts", Mr Cavusoglu (Chairman of the former
Board of Directors of CTA) and Mr Mehmet Darbaz (previously a director of CTA) in relation to the
Defendant's claim for carrying CTA passengers.

The Court of Audit report refers to information and evidence provided by the appropriate authorities,
without listing precisely what material it considered in arriving at its conclusions. However, Mr Ersoy
told me that the Defendant's finance department produced invoices for all the claims made to the
TRNC. I assume that the report writers had access to those invoices, as the starting point for their
analysis. Indeed, they refer to invoices at paragraph 3.1.2 of the report, under three headings:
scheduled flights, additional flights (Turkey and UK), and charter flights, which can only sensibly be
understood as a reference to the Defendant's invoices. At paragraph 3.1.4 of the report, the writers refer
to a large number of files of documents provided to them concerning the claims in each of these
categories, which I assume must have come from the Defendant. There are a number of references in
the report to documents provided by Atlasjet, which would make sense given the subject matter of the
report.

So far as flights to and from the UK were concerned, the Court of Audit concluded at paragraph 3.3.2
that the Defendant had claimed to have flown more passengers to and from the UK than it had in fact
carried (the claim was for 46,086 passengers, whereas the Court of Audit thought the correct figure
based on the information before it was 42,851); it had also claimed for empty seats on its flights out of
and into the UK (a total of 41,649 empty seats) which was a figure not agreed by the Court of Audit
who thought the correct figure was much lower.

I note that the Court of Audit concluded that claims for empty seats within Turkey (including to and
from Lefkosa, also known as Nicosia, the capital of the TRNC, and denoted for aviation purposes by
the letters ECN) were only due for passengers who were ticketed one-way only (paragraph 3.3.1). If
that is correct — and I make no finding on whether it is or not - it means that the Defendant would not
be reimbursed for empty seats on its flights to and from Lefkosa from mainland Turkey, if passengers
with return tickets to the UK had disembarked in mainland Turkey (at Ankara, known for aviation
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purposes as ESB, or Antalya, known for aviation purposes as AYT) before the aeroplane carried on to
Lefkosa.

33. In several places, the Court of Audit recorded that information had not been provided by the
Defendant, or that the information provided by the Defendant was inconsistent with information
provided by third parties such as the border control agency, which the report-writers had also obtained.

34. Mr Ersoy told me that the Defendant was challenging the conclusions of the Court of Audit by
litigation which is ongoing in the TRNC. Mr Teker told me that the Defendant no longer has copies of
the information which was provided to the Court of Audit. I find that surprising if the Court of Audit
report is subject to ongoing litigation in the TRNC. Be that as it may, the documents provided to the
Court of Audit by the Defendant were not produced to this Court.

35. It seems that the Court of Audit compiled some spreadsheets for its own purposes, and appended those
to its report. We were unable to establish at trial where the data contained in those spreadsheets had
come from. When those spreadsheets, some of which contained lists of passenger names by flight,
were put to Mr Ersoy and Mr Teker, each distanced himself from them saying that they were not the
Defendant's documents. The Claimants, by their Counsel Mr Bradley, placed reliance on those
spreadsheets as showing passenger numbers significantly in excess of the aircraft capacity, and so (it
was said) they demonstrated systemic overbooking. In submissions, the Defendant's Counsel, Mr
Adkin QC, appearing with Miss Holcombe, pressed the point that the provenance of the data in those
spreadsheets was not clear, and in consequence, the data itself was unreliable; he invited the Court to
be circumspect about the Court of Audit documents and what they might show.

36. I conclude that the Court of Audit documents raise as many doubts as they resolve. I am unable to
reconcile the Court of Audit spreadsheets with other evidence produced in the case (which I shall come
to) and I conclude that the Court of Audit spreadsheets are not a reliable record of the passengers
booked on any given flight at the point of departure of the flight. They are certainly not a reliable
record of the passengers who actually flew on any given flight, given that the names of some of the
Claimants (for example, Mr Ozkes) are included in the spreadsheets, and we know that those
individuals did not fly — hence they bring these claims. In short, I am not quite sure what these
spreadsheets show and how they came to exist. I conclude that I cannot infer from them, as I am
invited to, that there was systematic overbooking of the Defendant's flights.

37. The Court of Audit report and the documents produced by the Court of Audit do, however, hold some
significance for the resolution of these claims. The Court of Audit was not satisfied that it had received
robust data from the Defendant. It did the best with what it had. I infer that its documents reflect that
"best effort". I have found myself to be in a similar position and I too have doubts about the robustness
of the data I have received from the Defendant and the reliability of the Defendant's records, for
reasons [ will now outline.

Defendant's evidence

38. In its sixth supplemental disclosure list dated 8 January 2016, the Defendant included what were
referred to as "Passenger Manifests" and "Passenger Lists". On 19th g anuary 2016, the Claimants'
solicitor wrote to the Defendant's solicitor referring to the sixth supplemental list and requesting sight
of what were referred to as the "Passenger Named Lists" ("PNLs") and the manifestos (referred to as
the "Actual Passenger Lists" or "APLs") for UK outbound flights. This request was met with a consent
order for further disclosure by the Defendant, dated 20 January 2016, extending to PNLs and APLs. It
is important to clarify the terms used: the documents being sought at this point were the Defendant's
internal documents, generated by its own systems; at the time of the request, these were the only
documents recording passenger numbers of which the Claimants or their legal team were aware.

39. In purported compliance with the Consent Order, the Defendant served its gth supplemental disclosure
list and accompanying documents. This revealed few further documents. Dissatisfied with the
disclosure made, and still wishing to have sight of all the PNLs and APLs for the Defendant's flights
from and to the UK, Mr Armutlu issued an application for further disclosure (and other things) dated
10 February 2016. I heard that application on the first day of trial, when Mr Bradley expanded the
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application to encompass a request for a larger search for further documents; the reason for the
application and its expansion was the Claimants' strong suspicion, based on the PNLs and APLs
belatedly disclosed, that the Defendant had been systematically overbooking flights, and then
cancelling passengers' reservations unilaterally (I was taken to a number of examples on the
documents where this was said to have occurred). Mr Adkin resisted the application, on a number of
bases, including the submission, on instructions, that the Defendant had already disclosed all relevant
documents in its custody or control, after conducting proper searches, and there was nothing more to
come. I refused the Claimants' application. My main reason was that to allow this application would
have required the trial to be adjourned, which was disproportionate and contrary to the interests of
justice; but I also said that I was not satisfied that there was further relevant information or
documentation which was in the Defendant's custody or control, which had not been disclosed. We got
on with the trial. The issue of passenger numbers (booked and actual) remained live, and was to be
explored with the Defendant's witnesses.

40. When Mr Ersoy came to give evidence, he was asked about overbooking. The following interchanges
were significant:

i1) Mr Bradley put to him that the Claimants had found it difficult to get seats on flights.
His answer was that there was space on every flight which the Defendant flew from the
UK. This was an assertion not previously made by the Defendant.

i1) Mr Bradley put to him two documents obtained from the Court of Audit. Although I
have concluded above that the Court of Audit documents themselves do not assist in
resolving this case, the answers Mr Ersoy gave on questioning were as follows:

a) On the first document [Bundle D3, tab 18, page 2] which listed details for
each flight operated by the Defendant and which contained negative numbers
in an "empty seats" column in relation to some flights, he accepted that it
appeared to show that some flights were overbooked. For one flight there was
a negative figure of 155, which appeared to indicate the flight was
overbooked by 155 people. He thought this might relate to standby
passengers; but could not explain this. He said the position needed to be
checked; and

b) On the second document [Bundle B, tab 1, page 118] which appeared to
show that 374 passengers were on a given flight from Stansted to Lefkosa via
Ankara, he claimed that this total figure, greatly in excess of the aircraft
capacity of 318, included those passengers who had flown only to Ankara and
disembarked, as well as those who had got on at Ankara and flown to
Lefkosa. But this was obviously incorrect given the flight designations for
each passenger on the list (which showed that none had got on in Ankara).

ii1) In answer to the suggestion of overbooking, Mr Ersoy said that he had logbooks for
each of these flights in his office in Istanbul which he could produce, which would show
the precise number of passengers on each flight, and would show the number of empty
seats there were on each flight. The Defendant had not previously listed the logbooks as
part of its disclosure, nor mentioned their existence.

iv) Mr Ersoy was adamant that the Defendant would not overbook flights because it was
prohibited by Turkish aviation rules, and he asserted that no flight was overbooked.

v) Mr Ersoy could not explain why the UK Civil Aviation Authority recorded only 32,612
passengers as having been flown by the Defendant from UK airports, when he asserted the
figure to be 70,000.

vi) Mr Bradley put to him that many of the claimed UK flights in fact related not to CTA

passengers at all, but to passengers who had purchased seats on the Defendant's scheduled
flights, but Mr Ersoy denied that.

https://www.bailii.org/ew/cases/EWHC/QB/2016/930.html 9/29



05/01/2023, 11:33 Kupeli & Ors V Kibris Turk Hava Yollari Sirketi (t/a Cyprus Turkish Airlines) & Ors [2016] EWHC 930 (QB) (25 April 2016)

41. It was clear after Mr Ersoy had given evidence that there was more work to be done by the Defendant
to clarify the numbers of CTA passengers it had carried from the UK, and to produce the further
documents (namely the log books) to which Mr Ersoy had referred. As it was, there was to be a 2 day
pause in the trial (for unconnected reasons) and this provided an opportunity to gather this further
evidence. When the trial resumed, the Defendant produced:

ivii) A third witness statement from Mr Teker dated 23 February 2016 ("Teker 3"). Teker 3
attached (i) a spreadsheet (the "Teker spreadsheet") containing data which had been
recovered from the Defendant's inventory system (a different system from the reservation
system, and a system not previously referred to anywhere in evidence, nor, so far as [ am
aware, previously interrogated in preparation for this trial); and (ii) a number of
screenshots taken from the inventory system relating to the flights on which the Category
1 Claimants had reservations. I will return to Mr Teker's evidence below.

viii) Two lever arch files containing the documents to support the Teker spreadsheet. This
was a mixture of newly disclosed and previously disclosed material, now gathered and
presented flight by flight. In relation to each of the 138 flights operated by the Defendant
between 23 June 2010 and 31 October 2010, the following documents were collated and
tabbed: the log book, and, where available, the passenger manifest produced by the
handling agents, and the customs form. To be clear, the manifest included in these files is
not the same as the PNL or APL (those being the Defendant's documents, generated from
information held on its reservation or inventory systems); rather, this was a document
which, in the case of UK flights, was generated by the Defendant's ground handling
agents, a copy of which was given to the Defendant's on-board flight attendants just before
the aeroplane doors closed, and which was then handed to the customs office on arrival at
the destination: I refer to this class of documents as the "Stansted manifests", since most
of the UK flights left from Stansted. The log books were held by the Defendant; the
Stansted manifests and customs documents were obtained by the Defendant from the
customs authorities in the various destinations to which the Defendant flew, because (I
was told) copies were no longer held by the Defendant or by its ground handling agents in
the UK (the latter had since ceased trading, I was told).

42. Mr Teker explained the new material produced by Teker 3 and reflected in the Teker spreadsheet,
alongside evidence he had given in his earlier statements about the Defendant's reservation system.
The following is a summary:

i1) He explained that the PNL was sent by the Defendant to the ground handling staff in
advance of the flight; the PNL reflected the number of passengers shown on the
Defendant's inventory system as registered for that flight (I therefore understand the PNL
to be a list of all passengers with the status of a confirmed booking on the system; it is a
document generated by and belonging to the Defendant). As Mr Teker conceded, the PNL
would not include any passenger who simply showed up at the airport with a CTA ticket
and was allowed to fly on a "first come first served" basis.

i1) For that reason, he accepted that he was wrong to assert in his witness statement that 52
passengers had flown on a flight departing from Stansted on 2 July 2010. That figure had
been taken from the PNL. The actual figure according to the customs document was 185.

11i1) The Teker spreadsheet recorded the total passengers shown on the PNLs for each
flight, considered at various dates prior to the flight's departure (3, 2 and 1 week(s) before
departure, and on the date of departure). It also recorded actual passenger numbers for
those flights, taken from the customs record (a document produced by the Defendant for
the customs authority at the receiving airport, held by that authority), corroborated by the
Stansted manifests prepared by the ground handling agents and the logbook (a document
prepared and held by the Defendant, with total numbers on board signed off by a member
of the Defendant's crew when the flight took off). In almost all cases, the PNL column for
the date of departure showed a different number from the actual passengers figure. The
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differences in some cases were large (for example, on 14 July 2010, the PNL showed 315,
the actual passengers were shown as 296).

iv) The PNL for the (one) flight which the Defendant operated from Stansted that day to
Antalya, showed 0. Mr Teker accepted that this meant that no one had a confirmed
reservation on that flight. Yet that flight flew at full capacity with 174 passengers. Mr
Teker accepted that all the passengers who boarded were "stand by": they came to the
airport and booked onto the flight at the airport. The first 174 would have got on; anyone
else waiting for a flight that day would have been sent away disappointed.

v) In some cases, the numbers shown on the customs form did not match the figure shown
on the Stansted manifests and the log books. These documents should all have shown the
same number. But where they did not, Mr Teker had preferred the customs form as the
most authoritative when compiling the Teker spreadsheet. This had occurred for example
for the 14 July 2010 flight where the customs form and manifest recorded that there were
296 passengers on board (recorded as "actual passengers"), but the log book recorded 285
passengers on board: Mr Teker could not explain how this had happened. On other dates,
the discrepancy between these documents was smaller, being in single figures, but Mr
Teker could not explain why the figures did not match.

vi) The number of "no show" passengers recorded on the Teker spreadsheet for each flight
was a calculated number, being the difference between the passenger number shown on
the PNL for that flight and the actual passengers recorded.

vii) There was also a column shown for empty seats, and this too was a calculated number
showing the difference between the PNL and the aircraft capacity; in some instances this
gave rise to a negative number. One such negative number was explained by a late change
in the aircraft used for a particular flight which reduced the overall capacity but it was not
clear how the other negative empty seats numbers could be explained. He agreed that a
negative number meant that the aeroplane was overbooked.

viii) He insisted, however, that the Defendant's reservation system would not permit
overbooking on any flight. Once the capacity maximum was reached, a passenger could
only be put on a waiting list.

My conclusions about alleged overbooking

43. The PNLs produced by the Defendant are of no utility at all in establishing passenger numbers in the

period before 5 July 2010, when the "first come first served" system was in operation. That is because,
as Mr Teker explained, the people who simply showed up at the airport would not have been included

on the PNL. Even after 5 July 2010, the numbers on the PNLs remained significantly divergent from
actual passenger numbers. I conclude that the PNLs are wholly unreliable as a guide to passenger

numbers.

44. If the system for counting passengers who boarded the flight was robust and assiduously implemented,

the numbers shown on the log books, the customs forms and the Stansted manifests should all have

tallied in recording the precise number of passengers on board each flight. Unfortunately, they did not

do so.

I accept that the differences between these documents were in most cases small, and only

occurred for some flights. But they exist.

45. The discrepancies in the various documents produced by the Defendant lead me to doubt the integrity
of the Defendant's systems for recording passenger numbers. I conclude that the Defendant's

documents are, in a general sense, rather unreliable. That said, only the Defendant is in a position to
produce any data at all as to the numbers of passengers booked on flights (as opposed to the actual

passenger numbers, which the customs documents and Stansted manifests record), and I can only look
to the PNLs to assess the numbers of passengers booked.

46. On the central issue, my conclusion is that some flights were overbooked. That is the inference I draw

from the fact that negative figures appear in the empty seats column. This must mean that there were
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47.

48.

49.

50.

more passengers booked on the flight, through the Defendant's own systems, than capacity to carry
them. Specific explanations were offered for some of those overbookings: Mr Teker thought that the
overbooking on 31 July 2010 could be explained by a late change of equipment which had the effect of
reducing capacity, for example. But Mr Teker struggled to explain other negative numbers; he
speculated that the difference might be attributable to the delay between data transferring from the
reservations system to the inventory system (from which the Teker spreadsheet PNL figures had been
sourced). But even accepting that there was such a delay, that still means that at a given point in time,
the Defendant's systems recorded more passengers being booked on a flight than there was capacity to
carry them and so this is not a coherent explanation. Although those overbookings are in quite small
numbers (mostly single figures), their existence leads me to doubt Mr Teker's and Mr Ersoy's
assertions in evidence that flights were never overbooked and could not be overbooked on the system:
they plainly could be and at times were.

As to actual passenger numbers: on the vast majority of flights, there were in fact empty seats, but only
very few on the flights departing the UK after 6 July 2010 until early August 2010 when a different
pattern with more empty seats can be seen to emerge. On the flights on which the Category 1
Claimants were booked, there were in the end empty seats, in sufficient numbers to have
accommodated each of the Category 1 Claimants with their families if they had wanted to travel on
those flights. However, it is not true that all flights had empty seats; some flew full to capacity, and |
reject Mr Ersoy's evidence that all flights flew with empty seats.

I have not attempted to reconcile the Teker 3 "actual passenger" or "empty seat" figures with the Court
of Audit figures for the claims made by the Defendant. Mr Armutlu has tried to perform that exercise,
or something like it, by comparing Court of Audit figures for ticketed passengers with the aggregate
number of passengers booked on each flight (the Court of Audit figures plus the Defendant's figures
for "own sales"), compared with the capacity of each flight, as shown in Teker 3. Mr Armutlu says that
this demonstrates that the flights were persistently and significantly overbooked. But Mr Armutlu's
submission is dependent on the integrity of the data produced to and ultimately by the Court of Audit.
That is a matter which the Defendant disputes and which I have been unable to resolve. Further, the
Court of Audit passenger figures are seriously discrepant with the log books, customs forms and
Stansted manifests. What is clear is that if the Defendant has claimed payment from the TRNC for
passenger numbers as shown in the Court of Audit documents, then Mr Teker's recent research and
analysis suggests that the Defendant has overclaimed payment, and the actual passenger figures were
much lower.

In summary, I find no evidence of systematic overbooking of flights although some flights were
overbooked. But the various documents disclosed by the Defendant which purport to record passenger
numbers disclose many inconsistencies. This leads me to conclude that those documents, some or all,
are unreliable in material respects, and that this is, I conclude, indicative of a wider problem with the
Defendant's systems for recording passenger numbers and details.

THE DEFENDANT'S RESERVATION SYSTEM

In his first witness statement, Mr Teker described the system for making reservations. He said that
when a flight reservation was made, a Passenger Name Record ("PNR") was generated by the
Defendant's system. The PNLs listed those passengers with confirmed reservations on the flight (each
of whom had a PNR, it follows). He said, amongst other things:

i1) There were times when revised PNLs were sent to the ground handling staff by the
Defendant. The circumstances in which the PNLs came to be revised was unclear, but may
have related to late reservations being made.

i1) He did sometimes make changes to reservations on the system, where he could see that
there were errors, for example where the tickets were for the wrong date or the wrong
destination; in those circumstances he would cancel the tickets but issue a new ticket with
the right details — if there was availability.

111) He did at times manually alter the capacity figure for each flight on the system, to
show a figure in excess of the aircraft's actual capacity. This was done where travel agents
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wanted to replace cancelled passengers with new passengers, but did not want to take the
risk of losing the seats if the cancellation was executed first in order. This excess capacity
figure was permitted to remain on the system for a few minutes (and depended on Mr
Teker going into the system to restore the lower capacity figure a few minutes later).

iv) The system required a phone number to be entered at the time of making a booking.
Because Mr Teker often did not have a telephone number to hand, he would enter a "fake"
number simply to complete the booking. This was logged on the system as "11". He
agreed that where the system recorded that notifications of cancellations had been sent by
SMS message to "11", that in fact meant that an SMS had been sent to a non-existent
phone number, and that no notification had in fact been given. There was no other system
of notification apparent on the system, either to the passenger or the agent.

v) He acknowledged instances where he had apparently cancelled reservations. One
example concerned a group of 14 passengers booked to fly on 20 July 2010 whose
reservations were cancelled by the Defendant without a request from the agent or
passengers (he thought there had been a reason for this, namely a late flight cancellation).

vi) He acknowledged that he sometimes made mistakes in booking flights, which mistakes
were then rectified by him going into the reservations system and changing the booking:
Mrs Manto's case provided an example of where this had happened.

vii) The "RCVD" column on the reservation system was "free text" so that he could write
whatever he wanted in this column if he was using the system. There was no set procedure
for what was entered in that column.

I was left with the impression that Mr Teker went into the reservation system and changed entries on
that system pretty much at will. Mr Teker reacted to circumstances as they arose, and took what he
perceived to be corrective action by cancelling or changing flight reservations where he thought that
was appropriate. It was not his invariable practice to check with the passenger or the travel agent
before making changes. Because of the defective notification system, any such changes were not
notified to the passenger or the agent and in truth remained "internal" to the Defendant. To be fair to
Mr Teker, he had been extremely hard pressed in the weeks after the Defendant started carrying CTA
passengers and I accept that he was just trying to do his best to cope with the many requests for
replacement flights which he tried to process. But the system was disorganised, and mistakes got
made. I reject Mr Teker's evidence that he would never cancel a confirmed reservation without an
express written request from the passenger or agent: there are examples within the documents of him
doing precisely that. More generally, I conclude that he reacted to events, sometimes in a rather
haphazard way, and I can place little faith in what he now says would have been his "usual practice".

THE CONTRACTUAL ANALYSIS
General

Before considering the nature of the Defendant's relationship with each category of Claimant, it is
necessary to clear the ground of some of the larger assertions advanced at various stages in this
litigation as to the basis of the Defendant's liability. First, it was argued that the Defendant entered into
a partnership with CTA and thereby assumed all CTA's liabilities. This argument was advanced relying
on certain press reports referring to a "partnership" between the Defendant and CTA, and assertions by
some Claimants that they had been told by their travel agents of this partnership. It is clear that there
was no partnership or joint undertaking between the Defendant and CTA. I accept Mr Ersoy's evidence
on this point. I conclude that the press reports of a partnership, and suggestions by travel agents that
there was a partnership in existence, were simply wrong. It is possible that CTA encouraged the
perception of some sort of partnership by its language of "cooperation scheme" on its website on 21
June 2010; but if so, again, that was just a misperception. The Defendant was at all times a legal entity
separate from CTA. It never assumed CTA's liabilities.

The second argument, advanced at an earlier stage of the litigation but abandoned by the time of trial,
was that the Claimants derived rights against the Defendant from the Protocols. This was not correct:
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under the Protocols, the Defendant was contractually bound to the government of the TRNC to provide
replacement flights to the CTA passengers, and the Claimants had no rights as third parties.

54. Thirdly, the Claimants argued that they had a bipartite contract with the Defendant, consisting of the
Defendant's promise to fly the Claimants on its flights to and from Turkey. It is that assertion which is
at the heart of this case, and to which I now turn. The analysis varies according to the circumstances of
each category of claimants. I shall consider the contractual position for each category generically,
before turning to the individual cases.

Category 1

55. The Category 1 Claimants all had confirmed reservations to travel on the Defendant's flights. Some of
them had tickets reflecting those reservations; others did not, but had reservations (at one stage) on the
Defendant's systems. The issue with this category is not whether these Claimants had a contract with
the Defendant — it is accepted in principle that they did — but rather, (i) when that contract came into
existence; and (ii) whether, on the facts of each individual Category 1 case, the cancellation of the
flight reservation was a breach of contract by the Defendant.

56. On issue (i), the timing of the contract, Mr Teker gave important evidence which was not challenged.
He described the booking procedure. When a flight reservation was made, a Passenger Name Record
("PNR") was generated by the Defendant's system. Mr Teker said this:

"once a customer has a PNR and a confirmed booking that person will be entitled to
board the relevant Atlasjet flight".

He thereby acknowledged that the entitlement to board was consequent on a passenger having a
confirmed booking.

57. Mr Teker confirmed that

"the KTHY customers were permitted to cancel their re-booked flights with Atlasjet in
order to change the time, date or destination".

He thereby acknowledged that CTA passengers who were rebooked on the Defendant's flights were
permitted to alter a booking without penalty (subject, of course, to availability on the chosen
replacement flight(s)), and there was flexibility on their side. However, Mr Teker also maintained that
he would not cancel or amend any booking without having received a specific request to that effect
from the agent or passenger; | have addressed that evidence above (and rejected it as evidence of Mr
Teker's practice, in fact) but I accept that evidence as representing the position as it ought to have been,
and as was understood by both parties as part of the agreement, namely that once a booking was made,
the Defendant had no unilateral right to change it (possibly, unless there was some unavoidable force
majeure or crisis — this caveat was not the subject of argument and not relevant on the facts of the
individual cases before me).

58. I conclude that a contract came into existence between the Defendant and the CTA passenger with a
confirmed booking on one of the Defendant's flights at the time that the booking was confirmed, not
before, and not after. It was at that point that the Defendant accepted the passenger's request for a
replacement flight, the Defendant became obliged to provide a seat on a specific flight to a particular
destination, and the CTA passenger surrendered his or her rights to claim against CTA. The surrender
of that right was the consideration for the Defendant's contractual commitment to carry that passenger
on one of its flights; no money changed hands when the contract between the CTA passenger and the
Defendant came into existence, a peculiarity explained by the context of these operations.

59. Mr Adkin sought to persuade me that no contract came into existence until a ticket was issued, and to
that end he relied on Dillon v Baltic Shipping Co (the "Mikhael Lermontov") [1991] 2 Lloyds LR 155,
a decision of the Court of Appeal of New South Wales (subsequently reversed on other grounds). In
that case, the booking form (for a cruise) expressly stipulated that the contract only came into
existence on issue of a ticket and subject to the terms and conditions contained on that ticket; the Court
of Appeal could find no justification for disregarding the stipulation in the booking form and
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confirmed that the contract came into existence when the ticket was issued to Mrs Dillon (a conclusion
which led to Mrs Dillon succeeding in her action against the cruise company). The Court of Appeal
acknowledged that this was a conclusion different from the "conventional analysis" where the contract
comes into existence only after the ticket has been issued (by way of offer) and the recipient has had
an opportunity to consider and accept the terms of the offer; it was also a conclusion different from
those cases where the contract comes into existence when the booking form was issued or the balance
of fare was paid (the Court cited Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR
197 as an example of the latter). In my judgment, the Mikhael Lermontov is authority for the
proposition that the timing of any contract for carriage is fact-specific, and depends on the particular
circumstances of the particular case.

In this case, Mr Teker's evidence was that his practice was:

"I would send the Atlasjet ticket, or more often an email confirming the new PNR and the
flight details, to the travel agent."

It is clear that tickets were not invariably issued to passengers with confirmed bookings, and that the
issue of the ticket did not assume any particular importance for either party. I conclude that the issue of
the ticket was not, on an objective analysis, the point at which the contract came into existence. The
critical moment, when the CTA passenger's status changed from being a "hopeful applicant" to being a
passenger with a contractual right to be carried on the Defendant's flights, was when the booking was
confirmed on the Defendant's system. This was an electronic "event" not necessarily accompanied by
the issue of any separate document of entitlement in the passenger's name. Although emails should
have been sent according to Mr Teker's practice, this was not invariably done (there are examples in
the papers where no email was sent, or so it appears), and when it was done, it was done at a time
convenient to Mr Teker, in order to confirm the reservation which had already been made; the emails
were not themselves contractually significant.

I conclude that once a CTA passenger had a confirmed booking on the Defendant's system, that
passenger had a contract enforceable against the Defendant. My analysis parts company with Mr
Adkin's analysis only to the extent that I identify the confirmation of the booking, rather than the ticket
itself, as being the relevant moment when the contract came into existence. Each of the Category 1
Claimants had a reserved booking and (I conclude) they had a contract with the Defendant. I shall deal
with the remaining issue for Category 1 Claimants, namely whether there was a breach of contract by
the Defendant, below.

Category 2

The Claimants in Category 2 all turned up at the airport during the period governed by Regulation 1
(23 June 2010 to 4 July 2010), only to find they were unable to board a CTA flight. They contend that
this amounted to a breach of contract by the Defendant. The Claimants' argument goes thus: the
Defendant asked a number of travel agencies to "spread the word" that passengers with CTA tickets
should go to the airport where they would be given replacement flights by the Defendant; in delivering
that advice to the Claimants, the travel agencies were acting for and on behalf of the Defendant; that
advice amounted to a unilateral offer by the Defendant to CTA passengers generally (from which class
the Claimants are all drawn), communicated to them via the agents acting on the Defendant's behalf;
that offer was open for acceptance by the Claimants' performance in attending the airport with their
CTA tickets to hand, without more; when the Claimants did attend, as advised, they accepted the
Defendant's offer and the Defendant was in breach of contract in failing to provide air transport for
them.

There are two problems with this argument. The first and fatal problem is that there was no "unilateral
offer", made by the Defendant with the serious intention that if accepted (by the act of going to the
airport) it would give rise to a contract binding on the Defendant to fly the CTA passenger to a
destination in Turkey or TRNC. Chitty on Contracts, 3d Ed, defines an offer is "an expression of
willingness to contract on specified terms made with the intention that it is to become binding as soon
as it is accepted by the person to whom it is addressed" (para 2-003). It is difficult to see what the
specified terms of this offer might have been: the Defendant was putting on ad hoc flights at this early
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stage, so there was no particular flight on offer to any CTA passenger; the Defendant was not flying to
all destinations previously served by CTA, so that any given CTA passenger might find that the
destination for which he or she was ticketed on CTA was simply not served by the Defendant, or if it
was, that the flights to that destination were full and only a different destination was on offer; further,
the Defendant was trying to clear a backlog of CTA passengers which had built up since CTA stopped
flying on 21 June 2010 and any offer to provide replacement flights had to be understood as being
subject to space being available. None of these caveats needed to be stated: they were or should have
been obvious to any reasonable observer.

64. Regulation 1 was not made with the intention that the invitation to CTA passengers to come to the
airport should give rise to a contract binding on the Defendant to fly that passenger to the destination
of choice on the date of choice, the moment that the CTA passenger got on a bus or tube to come to the
airport: it would be beyond common sense for any entity to offer to contract on that basis. It was
merely CTA's advice, communicated via the travel agents, about how to get on a flight if a suitable
flight was in fact available for that CTA passenger and if the CTA passenger wanted to take that
chance.

65. The second problem is that in disseminating this advice, the travel agents were not acting as the
Defendant's agents or intermediaries. They were not in a position to bind the Defendant contractually,
even if the "advice" could be seen as an offer with contractual intent. The Category 2 Claimants' cases
proceeded on the basis of various documents which were said to give authority, actual or ostensible, to
the travel agents to bind the Defendant contractually. These documents included:

1) a series of emails from the Defendant to various travel agents and other recipients in
which the Defendant asked the recipients to note the system in operation at that time and
spread the word that CTA passengers should come to the airport if they wanted to fly with
the Defendant. One of these emails listed certain named travel agents who would deal
with the exchange of tickets;

i1) a notice in the members' area of the Association of British Travel Agents, again
describing the system and asking ABTA travel agents to spread the word; and

ii1) the Defendant's own statements aimed at CTA passengers, published on their website,
inviting CTA passengers to contact travel agents to rebook their flights.

66. None of these documents or statements amount to an appointment of the travel agents as the
Defendant's agent, capable of binding the Defendant contractually. Nor do any of these statements
come close to suggesting that such an agency arrangement is already in place so as to clothe the travel
agents with ostensible authority. Therefore, the Claimants' agency argument fails.

67. But in any event, I fail to see how the agency argument assists the Category 2 Claimants: if the
Defendant was making an offer by Regulation 1, which offer was capable of acceptance by the CTA
passengers by their performance in turning up at the airport, it would not matter whether the CTA
passengers learned of that offer via their travel agent, heard about it directly from the Defendant, or
heard about it in some other way (eg a newspaper report). The analysis would surely be that it was an
offer to the class of CTA passengers who had been failed by CTA generally, and was open to any
member of that class to accept by performance. The method of communication of that offer is
irrelevant. (The flipside must be that if it was not an offer of this type, then it did not become one
simply by repetition to CTA passengers via intermediaries or agents.)

68. In summary, there was no contract between the Category 2 Claimants and the Defendant.

69. I wish to make two further comments in relation to the claimants who fall within Category 2: first, it is
quite clear that Regulation 1 caused a number of CTA passengers a great deal of upset and
disappointment. Regulation 1 was obviously problematic, because it depended on the CTA passengers
actually turning up at the airport, ready to fly. There is plenty of evidence in press reports and the
Claimants' witness statements to demonstrate that many CTA passengers failed to get on flights and
were sent home from the airport. This situation was chaotic and unsatisfactory.
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Secondly, it is also clear that the Defendant did carry a number of passengers on its flights in this early
period. Those passengers were booked onto the Defendant's flights in one of two ways: by turning up
at the airport, and finding (happily) that there was availability on a flight; or by obtaining a confirmed
reservation by email contact with the Defendant in advance of going to the airport. In either case, a
contract between the Defendant and the particular passenger(s) came into existence, at the point that
their booking on a particular flight was confirmed by the Defendant. Mr Adkin is right to contend that
at that point, and not before, the CTA passenger surrendered his or her right to claim against CTA for
CTA's failure to provide transport services on the specified CTA flight, and that surrender was the
consideration by the passenger for the new contract with the Defendant. The disappointed Category 2
Claimants therefore still have a right to claim against CTA, although this may be of little comfort to
them.

Category 3

The Category 3 Claimants were assured that they would get flights with the Defendant, but the flights
never materialised. Save for an aborted booking in the case of Mr Yuzidik, addressed below, the
Defendant has been unable to find a confirmed booking for any of the Category 3 test Claimants on its
systems.

It follows from my analysis of Category 1, that unless the Category 3 Claimants can show that they did
in fact have a confirmed booking (in which case they would become Category 1 Claimants), they did
not have any contract with the Defendant.

The contractual analysis for the Category 3 test Claimants is little different from Category 2: there was
no confirmed booking, and thus no contract.

The Category 3 test Claimants are doubtless disappointed that they did not get replacement flights
from the Defendant. But the Defendant had no contractual liability to those Claimants to provide
replacement flights. They too retain their right to claim against CTA.

Conclusion on Contract

There is in the end a single feature which divides all the Claimants into two (not three) categories:
whether they did or did not have a confirmed booking with the Defendant. Those with a confirmed
booking have established a contractual relationship with the Defendant (Category 1); those without
have not (Categories 2 and 3). Against that background, the CARI Button can be seen merely as a
means of access to the Defendant's system, and it is not necessary to examine that facility further or
decide which agents had access to it and which did not.

THE INDIVIDUAL CASES

I will consider the Category 1 Claimants first in order: only they can establish any contract with the
Defendant, and so in their cases it is necessary to determine on the facts why the confirmed bookings
did not materialise, and whether the Defendant is in breach of contract. Given that there is no contract
in relation to Categories 2 and 3, the cases falling in those categories can be considered more briefly,
because those claims must fail.

Category 1 Individual Cases
Nazife Atesogullari

Mrs Atesogullari purchased four tickets for herself and her family to fly to and from Adana on 13 July,
returning in September 2010, on CTA. She purchased her tickets from Istanbul Travel. When she heard
that CTA had stopped flying, she went to Istanbul Travel and was told that the Defendant would re-
arrange the flights, but these would not be to Adana but to Ankara or Antalya, and she would have to
make her own arrangements for onward travel. She agreed. On a later visit to Istanbul Travel, she was
told that the Defendant had emailed with availability for four people on two different flights from
Stansted to Ankara return, one departing on 14 July 2010 and returning on 1 September 2010, the other
departing on 16 July 2010 and returning on 4 September 2010. Mrs Atesogullari accepted the first
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option, departing on 14 July 2010. The travel agent wrote the times of the new flights on her CTA
tickets.

Mrs Atesogullari had not returned to see her family in Turkey for 10 years and was very pleased to be
going home. She was taking her three children with her. Two of those children have been raised by her
although she is not their natural mother; she wanted to take them to visit their natural mother's grave in
Turkey. That was the reason for the visit.

On 14 July 2010 Mrs Atesogullari travelled to Stansted by taxi with her three children. She presented
her CTA tickets with the annotations handwritten on those tickets by the travel agent. She was told that
there was no reservation. Her English is not good and her 15 year old son translated for her.

She was then asked some other questions, and was taken to a room for questioning by security officers
who were suspicious that she had come to the airport without a proper ticket and without a reservation.
Her children became very upset when she was taken into the interview room. She asked for an
interpreter (and got one) because her son was no longer with her. The interviewers released her once,
they said, they had spoken to Istanbul Travel who confirmed that she was due to travel that day.

Mrs Atesogullari then purchased three tickets to travel with Turkish Airlines, at a cost of £1,700. She
left her eldest daughter behind because she could not afford a ticket for her.

The documents produced by the Defendant show that on 9 July 2010 at 09.44, Mrs Atesogullari and
three others in her party were booked on flights to and from Ankara departing on 14 July 2010,
returning on 13 August 2010 (the mismatch in the return date was never explained: Mrs Atesogullari
thought she was coming back on 1 September 2010, as noted by hand on her CTA ticket). There are
two entries in the Defendant's reservation system to evidence the booking, both created by Mr Teker:
one indicates a "pre-booking"; the other indicates a "Confirmation from booking" and says "PNR
created". A third entry at the same time shows "20 EUR Service Fee collected from each Passenger"
(although there was no evidence to suggest that in fact any money was collected from Mrs Atesogullari
at this point or at any point). Other documents produced by the Defendant show Mrs Atesugallari's
booking accompanied by a specific reference number associated with each passenger in her party
under the heading "Bilet No".

From these documents, I conclude that Mr Teker made a confirmed booking for Mrs Atesogullari and
her family to travel to Ankara on 14 July 2010.

That confirmed booking was cancelled at 18.08 on 12 July 2010 by Mr Teker (shown on the relevant
document as the "user"), with the name "Sevgi Saritas" noted in the "RCVD" column. The system
appears to have generated an SMS message to "11", which (as we know) was a fake number. It
therefore seems that the cancellation was never, in fact, notified to Istanbul Travel or to Mrs
Atesogullari.

When Mr Teker came to investigate why this booking had been cancelled, he concluded that Sevgi
Saritas (the name of a travel agent working for Istanbul Travel) had requested that cancellation, but
was unable to find any email requesting that cancellation. On 10 July 2010, Mr Teker made a second
booking (which was similarly confirmed and subject to a note about a service fee collection) for Mrs
Atesogullari and her family to travel to Leftkosa (ECN) via Ankara on 16 July 2010 and returning on 4
September 2010. This too is evidenced by separate documents showing a unique reference number in
the column headed "Bilet No". (Some of the documents produced by the Defendant show that the
return leg was in fact booked for 4 August 2010 via Antalya rather than Ankara: these are mismatches
which were not explained.) That confirmed booking was cancelled at 18.10 on 12 July 2010 by Mr
Teker (shown on the relevant document as the "user"), with the name "Sevgi Saritas" again noted in
the "RCVD" column. The system appears to have generated an SMS message to "11", which (again, as
we know) was a fake number. It therefore seems that this cancellation was never, in fact, notified to
Istanbul Travel or to Mrs Atesogullari either.

As at 10 July 2010, I conclude that Mrs Atesogullari and her family had confirmed bookings on two
return flights from Stansted, one on 14 July 2010 and one on 16 July 2010. The Defendant was not
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entitled to cancel or alter either one of these confirmed bookings without express authority from Mrs
Atesogullari.

87. The central issue of fact in Mrs Atesogullari's case is why the confirmed bookings were cancelled. Mr
Bradley maintains that it was a unilateral cancellation in breach of contract by the Defendant; Mr
Adkin contends that it was a cancellation at the request of Mrs Atesogullari or her agent.

88. I accept Mrs Atesogullari's evidence that she did not want or ask for either booking to be cancelled
(she did not even know about the second booking for 16 July). She had good reasons for wanting to
travel to Turkey, she could not afford to lose the four flights, even if the replacements were not for her
destination of choice, and she would not have gone to the airport with her children if she had cancelled
the flights for that day.

89. Ms Saritas was not called to give evidence, but I daresay she would not remember Mrs Atesogullari or
the details of this transaction at this distance in time. I daresay she would also tell me that her usual
practice would have been to cancel flights only when specifically asked to by her client. I was shown
an email from Ms Saritas dated 10 July 2010 requesting flights for 16 July 2010. It may be this email
which prompted Mr Teker to make the second booking for 16 July 2010. But this email did not request
cancellation of the 14 July 2010 reservations; nor, evidently, did Mr Teker understand it to be a
cancellation request because he did not cancel the 14 July 2010 booking on 10 July 2010 when he
made the second reservation. He left both sets of bookings in place.

90. In his statement Mr Teker said he could remember Sevgi Saritas requesting this cancellation. But when
he came to give evidence he confirmed that he had no such recollection. He was just making
assumptions based on what was recorded in the "RCVD" column.

91. On the balance of probabilities, I conclude that there never was a request from Ms Saritas to cancel the
14 July 2010 booking. There is just no coherent reason why Ms Saritas would make such a request
when that is not what her client wanted. Further, there is no evidence of such a request being made —
no email has been recovered requesting cancellation (even though one other email from Ms Saritas,
not requesting cancellation, has been recovered); and Mr Teker's annotation in the RCVD column does
not refer to any email in terms.

92. 1 am asked to prefer Mr Teker's evidence as to his usual practice, first that he would never cancel
without an express request from the passenger or their agent in writing, and secondly that by writing
"Sevgi Saritas" in the RCVD column Mr Teker was recording the fact of a specific request from that
agent. I reject Mr Teker's evidence on this matter. | have already indicated my conclusion that I can
have little faith in Mr Teker's claimed usual practice (see above). Further, the words entered in the
RCVD column are inconclusive and could just mean that Ms Saritas was noted to be the travel agent
handling this passenger's case, or that she should be notified of the cancellation (although I cannot see
that she was ever notified, in fact); I am not persuaded that her name signifies that any request had in
fact come from Ms Saritas.

93. I conclude that Mr Teker cancelled the reservations without instructions to do so. I am unable to say
why he did that. But [ have noted elsewhere the Defendant's and Mr Teker's rather chaotic
management of CTA passengers. Perhaps Mr Teker, pressed as he was to find spaces on flights in this
busy period in the middle of July, realised on the evening of 12 July 2010 that Mrs Atesogullari was
holding two sets of bookings when she could not possibly use both, so he decided to cancel them both
in order to be able to offer those seats to others; perhaps he just made a mistake: either explanation
would fit the facts as they have emerged.

94. My conclusion on the narrow issue of fact in Mrs Atesogullari's case is that Mr Teker unilaterally
cancelled Mrs Atesogullari's confirmed booking, without any authority from her or her agent to do so.
The Defendant, by Mr Teker, its employee, thereby breached its contract with Mrs Atesogullari.

95. Mrs Atesogullari's claim against the Defendant succeeds.

Serdar Ozkes
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Mr Ozkes purchased twelve tickets from CTA for himself, his family and the Ceritli family to travel on
12 July 2010 from Stansted to Gaziantep in Eastern Turkey, returning from Gaziantep to Stansted on
30 August 2010. He paid £2,429.40. He purchased these tickets from two agencies, Sun El Travel and
Istanbul Travel.

When he heard in early July that there was a problem with CTA, he tried to call the agents but the lines
were busy. He went to Sun El Travel, which agency referred him to Istanbul Travel. At Istanbul Travel
he found a large crowd of people, who were angry. He finally spoke to an agent at Istanbul Travel who
told him that the Defendant would arrange replacement tickets for a new destination, because the
Defendant did not fly to Gaziantep; the agent told Mr Ozkes that his party would have to fly to
Lefkosa (ECN). The Defendant would then fly the party to Ankara (ESB), but from Ankara Mr Ozkes
and his party would have to make their own way to Gaziantep. Mr Ozkes accepted this.

Mr Ozkes went back to Sun El Travel a day or two later, because he had still not received any tickets
from Atlasjet. The agent called Atlasjet in Mr Ozkes' presence, and reported back that Atlasjet's
representative had said that the Ozkes party was booked to fly the next day, and that the tickets would
be available later that day. When Mr Ozkes returned later that day to collect the tickets, he found that
the tickets were in fact for travel to Lefkosa on two different days, 14 July 2010 and 16 July 2010. The
agent said that it was too late to try to change the tickets to allow the party to fly together on one day.
Mr Ozkes accepted the tickets. These "tickets" were in the form of two printed pages, listing the
passengers and showing the flights outbound on 14 and 16 July 2010 respectively, inbound on 2 and 4
September 2010 respectively. The page showing the 14 July 2010 flight has a handwritten annotation
which appears to show the time of an onward flight from Lefkosa to Adana (ADA).

He went to Stansted with his tickets the next day, 14 July 2010, with six members of his party who
were intending to fly on that day. At the check-in desk, he was informed that there was no reservation
on the system and that he would have to go back to his travel agent who should call Atlasjet. His party
were refused boarding. The check-in desk staff could not give him any information about the position
for the remaining six members of his party who held tickets for 16 July 2010. He says he saw others
being turned away from the flight too.

Mr Ozkes went back to Sun El. He asked for a refund of the cost of his CTA tickets but was refused
and told that he had to fly with Atlasjet. The agent said he could not guarantee when he would get
another flight with Atlasjet because many people were trying to fly. He asked the agent whether the
tickets on 16 July 2010 were valid, and was told that those tickets could not be guaranteed and that the
passengers should simply go to the airport on 16 July 2010. On the advice of the agent, Mr Ozkes
booked six tickets and reserved another six tickets with Turkish Airlines for 21 and 22 July 2010 to
and from Adana, which is not far from Gaziantep. He paid cash on 14 July 2010 for six of those
tickets; and held the remaining reservations in case the rest of the party was unable to fly with Atlasjet
on 16 July 2010.

Mr Ozkes went to the airport again with six passengers on 16 July 2010, with his tickets for the flight
on that date. He was again told at the check-in desk that there was no reservation in his name and that
he should go back to his agent and re-book the tickets. The six passengers were refused boarding.

Mr Ozkes went back to the agent and paid for the remaining Turkish Airlines tickets. As a result, he
paid an additional £4,832.60 to fly the whole party of twelve to and from Adana on 21 and 22 July
2010 returning on 11 or 30 September 2010.

The Defendant's case is that Sun El Travel requested replacement flights for the six flights booked
through it, for 16 July 2010 (outbound) and 2 September 2010 (inbound). I have seen that email
request which was timed at 14.25 on 10 July 2010. That request was verified by the Defendant as
relating to CTA passengers (marked by a tick on the hard copy of the email), but the return date was
manually overwritten with 4 September. On 10 July 2010, timed at 15.02, Mr Keksin, employed in the
Defendant's Route Management Department, booked five or six flights (not clear from the Atlasjet
documents) for 16 July returning on 4 September 2010, from Stansted to Lefkosa via Antalya.

Mr Teker cancelled that reservation on 11 July 2010. He wrote in the free text box of the reservation
system "HATALI TARIH" which means wrong date. There is no email chain or other evidence that the
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cancellation was notified to the agent or to the passengers. The only evidence of any notification is the
entry in the reservation system "RCVD" column that an SMS message was sent to "11". But as Mr
Teker confirmed in evidence, this number was a fake number.

On 19 July 2010, Mr Teker created two new bookings (one for five members of the Ozkes family, one
for a single member of the family — together comprising the party that had booked with Sun El Travel)
to fly one way from Lefkosa to Stansted via Antalya on 4 September 2010. There is no evidence that
this booking was notified to Mr Ozkes or his agent.

So far as the group booked with Istanbul Travel is concerned, Mr Keksin booked replacement flights
for 14 July 2010 to travel to Lefkosa via Ankara, returning on 2 September 2010. Mr Teker cancelled
these on 14 July 2010, writing in the free text "RCVD" column "Istanbul Travel". There is no evidence
that this cancellation was notified to anyone, beyond the SMS message to "11".

My conclusions are as follows. I accept Mr Ozkes' evidence that he accepted the flights that he was
offered, even though they were not on the dates that he had originally wanted, even though the party
was split into two sub-groups, and even though the flights were not to the destination desired. He had
paid a lot of money for the group to travel, and on any view, getting to Gaziantep from wherever he
was taken by Atlasjet would have been cheaper than having to buy the tickets to travel from London,
in high season, afresh. Mr Ozkes struck me as a truthful man, and I reject the Defendant's case that he
is lying about his acceptance of those tickets or in any other way putting forward a false version of
events. | can see no reason why Mr Ozkes would attend the airport on two occasions with his family, if
in fact he knew that the flights had been cancelled at his request. I find I can place very little reliance
on Mr Teker's version of events or the documents advanced by the Defendant as evidencing that
version of events, and I reject Mr Teker's evidence to the extent that it is inconsistent with Mr Ozkes'
evidence. I conclude that Mr Teker cancelled Mr Ozkes' confirmed bookings without any request to do
so, and in breach of contract.

There are three final points to make in relation to Mr Ozkes' case. First, it is not clear to me why Mr
Teker bothered to make a one-way booking from Lefkosa to Stansted on 19 July 2010, for 4 September
2010. The Ozkes party had no outbound flight at that time with the Defendant; and there was no reason
at that stage for Mr Teker to believe that he or they wanted the return leg of the flights which had been
cancelled by him a few days earlier. Having made this booking, Mr Teker did not apparently try to
communicate it to the agents or the passengers (no evidence to that effect has been produced by
anyone) - Mr Ozkes was by that date in Turkey, having flown there at considerable cost with Turkish
Airlines. The fact that the Ozkes family were recorded as "no shows" on 4 September 2010 in Lefkosa
is to misdescribe the position: the Ozkes group had no idea they were even booked on those flights.

Secondly, it is unclear whether the Defendant has claimed for Mr Ozkes' bookings from the
government of TRNC. If it has, this would be incorrect. I say this because Mr Ozkes and his family are
listed as having travelled with the Defendant on 14 July 2010 in the documents which have been
obtained from the Court of Audit (see above). I am unclear about how Mr Ozkes' name came to be
included within the list, or what that signifies. It is clear that Mr Ozkes did not fly with the Defendant.
Further, if any claim has been made for the "no show" for the return leg on 4 September 2010, then for
different reasons this is wrong given that Mr Ozkes did not even know about the reservation on that
date.

Thirdly, Mr Ozkes says that he was compelled to fly to Lefkosa (via Ankara), and that he was assured
that from Letkosa he would be flown to mainland Turkey (Adana) from where he could make his way
to Gaziantep. There may be a perfectly benign explanation for the complexity of the proposed route
(for example, that flights direct to Adana were by this time full). But there is some evidence to suggest
that Atlasjet was not permitting its passengers to disembark in mainland Turkey, namely, an internal
email exchange referring to the Defendant's "loss of revenue" resulting from passengers getting off in
mainland Turkey and leaving empty seats to Lefkosa. I am not able to make any finding, in this case,
as to why it was proposed that Mr Ozkes should fly to Lefkosa via Ankara then to board another plane
to Adana. I simply record that point of confusion here.

Mr Ozkes succeeds in his claim for breach of contract.
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Gulhan Akguc

112. Mrs Akguc booked to fly with her two children from Stansted to Gaziantep on 26 July 2010 returning
on 7 September 2010 on CTA. She purchased the tickets through Tulip Holidays, since 2 July 2010
(and at all times material for this claim) an authorised agent of the Defendant.

113. When she heard that CTA was in trouble, she contacted Tulip Holidays. She was initially told simply
to go to the airport, advice which she did not accept; she subsequently heard that the Defendant would
issue replacement tickets and asked Tulip Holidays to arrange that for her. She understood that she
would not be able to fly to Gaziantep but was willing to fly to Ankara.

114. On 14 July 2010, Tulip Holidays booked flights for the three passengers to Ankara for 18 August 2010
to return on 17 September 2010. Mrs Akguc noticed the different dates and explained to the agent
(from whom she collected the tickets on 14 July 2010) that the return date was no good because she
had to be back with her children in time for the start of the school term in September.

115. Mrs Akguc says that she received a phone call from the agency the day before her flight saying that the
flights had been cancelled and that she should not go to the airport as planned. The agent said that a
new ticket would be arranged, but she said that she did not want a new ticket but wanted a refund,
which the agent said was not possible. She did not travel to Turkey that summer and remains out of
pocket.

116. The Defendant's evidence demonstrates that her flights were cancelled on 16 July 2010 by Mr Salih
Ince (shown in the user column of the screen shot), an agent working for Tulip Holidays. Mr Bradley
argues that because Tulip Holidays is an authorised agent for the Defendant, the Defendant bears legal
responsibility for Tulip Holiday's errors (assuming for argument's sake that this is one). Mr Adkin
argues that the agency agreement does not have that effect, and extends only to providing Tulip
Holidays with access to the Defendant's reservations system; it does not have the effect of putting the
Defendant in Tulip Holiday's shoes for all purposes.

117. Mr Adkin is surely right. The Defendant has not assumed responsibility for all of Tulip Holiday's
liabilities. Tulip Holidays acts as an agent for the Defendant for certain defined purposes, but
otherwise remains an independent entity, with separate liability.

118. In this case if the flights were wrongly cancelled, I conclude that on the balance of probability the
mistake was made by Mr Ince, an employee of Tulip Holidays. That is because, first, he is recorded as
the "user" on the Defendant's reservations system at the time that the cancellation was entered (by
contrast with other individual cases where the user was Mr Teker or someone employed by the
Defendant). But secondly, there is a coherent explanation to be inferred for Mr Ince's actions in
cancelling Mrs Akguc's flights: Mrs Akguc had to be back in England for her children to start school in
early September 2010 and I am sure she made that position plain to Mr Ince (or whoever she dealt with
at Tulip Holidays — she thought it was the owner, Cadri, now sadly deceased); the probable explanation
for the cancellation must be that although Mr Ince could get the Akguc family out to Ankara in August,
he could not get them back before the school term started, because by the middle of July when he was
looking for flights, all the Defendant's return flights, arriving back at Stansted before school term
started, were full. That explanation is consistent with the fact that Mrs Akguc was given tickets for a
return on 17 September 2010 in the first place (from this I infer that there was nothing available any
closer to her original flight return date on 7 September 2010). I conclude that the flights were
cancelled because they were unsuitable and suitable replacements could not be found: this was to act
in accordance with Mrs Akguc's instructions, even if this position was not fully explained to her at the
time.

119. Mrs Akguc's claim against the Defendant must fail.
Category 2 Individual Cases

Perihan Harman
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Mrs Harman purchased three tickets through Diplomat Travel to fly with CTA from Stansted to
Gaziantep on 29 June 2010, returning on 21 September 2010. When she heard that CTA was in trouble,
she tried to contact Diplomat Travel but the lines were busy. So she went to the office instead. She
found a crowd of people outside the agency all waiting for news about CTA. Someone from the agency
then made an announcement that the Defendant had signed a "partnership agreement" with CTA and
the Defendant had taken over all CTA's flights. That person said that the CTA tickets would not be
changed and the passengers should simply go to the airport at the time stated on the CTA tickets and
they would be able to fly with the Defendant. Mrs Harman went to the airport on 29 June 2010 with
her children and her CTA tickets. She went to the CTA desk which had a sign showing the Defendant's
name on it. The staff member at that desk told her that there were no flights and all the CTA flights
were cancelled. Mrs Harman went back to Diplomat Travel. An agent there told her that the Defendant
was in process of rescheduling additional flights to take CTA's passengers and that she should wait for
further information. She never got any more information; no one called.

The Defendant relies on Mr Beyzade, the owner of Diplomat Travel, who denies that there was ever a
crowd outside his travel agency, or that his staff would ever advise a client simply to go to the airport
without a valid ticket to get on a flight. But secondly, the Defendant stresses that Diplomat Travel was
not one of its agents and so was not in a position to represent the Defendant in any dealings with the
public, and whatever may or may not have been said by staff at Diplomat Travel could not bind the
Defendant contractually. Further, the Defendant says that what Mrs Harman says she was told by the
staff at the airport was substantially correct: there were no flights to Gaziantep and all CTA's flights
had been cancelled. In fact, the Defendant operated only one flight on 29 June 2010 from Stansted: it
flew full to capacity to Antalya. The Defendant has no record of any reservation by Mrs Harman on its
system, and it is common ground that the Defendant never issued her with any ticket to travel.

I accept that Mrs Harman was told, by someone at Diplomat Travel, that the Defendant was now in a
partnership with CTA, because that was the commonly understood position which had been widely
reported; however, it was an inaccurate understanding, because the Defendant never did enter into any
contract with CTA; so this was misinformation. I also accept that Mrs Harman was told, by someone at
Diplomat Travel, that she should go to the airport at the time shown on her CTA ticket, because this
accords with the advice being given widely by CTA and the Defendant to the CTA agents, which they
were asked to disseminate to passengers. I make no finding on the unimportant point about whether
there was a crowd outside Diplomat Travel.

Mrs Harman's claim must fail for reasons I have already outlined above: she had no confirmed
reservation and thus no contract with the Defendant. In any event, Diplomat Travel was not the
Defendant's agent, and did not have the authority (ostensible or actual) to bind the Defendant
contractually, even if the advice to turn up to the airport did amount to a unilateral offer (contrary to
my earlier findings).

Mrs Harman's case exposes clearly the weakness of the Category 2 cases. Mrs Harman's CTA tickets
were to a destination that the Defendant did not even fly to. So the Defendant was never going to be in
a position to fulfil CTA's contractual obligation to Mrs Harman. No fresh contract could ever have
been formed unless and until the Defendant made a specific offer to fly Mrs Harman, on a specific
date, to a different destination altogether, which offer was accepted by Mrs Harman. That moment
never came to pass.

I am sorry for Mrs Harman. She should not have been told to go to the airport. There was no prospect
she would be able to board a plane to Gaziantep. But she had no contract with the Defendant, and her
claim against the Defendant must fail.

Turkan Manto

Mrs Manto purchased tickets from Holiday Centre to travel from Stansted to Gaziantep on CTA on 24
June 2010 and back on 5 August 2010. When CTA's licence was suspended, she contacted Holiday
Centre and was told that she should attend the airport on the same date and at the same time as her
ticket, and show her CTA tickets to the Defendant who would fly her to a different destination,
probably Antalya. Mrs Manto says she went to Stansted with her husband on 24 June 2010 and was
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told that there was no flight. There were many others at the airport, she said, who had also been turned
away. She returned to Holiday Centre who managed to get her a single return flight, but she was forced
to buy a new ticket for the outbound leg of the journey and she had insufficient funds to buy a new
ticket for her husband who stayed behind in the UK.

The Defendant has no reservation recorded for Mrs Manto and no ticket to travel out to Turkey was
ever issued to her by the Defendant. The Defendant did not at any stage operate flights to Gaziantep.

No contract ever came into existence between Mrs Manto and the Defendant. What Mrs Manto was
told at the airport was correct: there was no flight that day to Gaziantep. The advice passed on by
Holiday Centre — that she should attend the airport — was not a unilateral offer capable of acceptance
by the fact of her attendance at the airport. And in any event Holiday Centre was not an authorised
agent of the Defendant capable of binding the Defendant contractually.

Mrs Manto's claim against the Defendant must fail.
Mulla Bozdere

Mr Bozdere did not pursue his claim. I dismiss it.
Category 3 Individual Claims

Mehmet Ali Caglar

Mr Caglar booked flights on CTA through Istanbul Travel. He was due to fly out to Gaziantep with
three members of his family. When he heard about CTA's flights being suspended he went to Istanbul
Travel and was initially told simply to go to the airport with his original tickets, where he would be
flown by the Defendant. He later heard that the Defendant was issuing replacement tickets, so he went
back to Istanbul Travel. He was told that he could not fly to Gaziantep but that he could fly to Ankara.
In his witness statement, Mr Caglar said that the agent offered flights on 4 August 2010 to Ankara,
which Mr Caglar accepted; he was told to come in shortly before the departure date to collect the
tickets. He went to Istanbul Travel on 1 August 2010 to collect his tickets but was then told that the
flights were cancelled. After some chasing of Istanbul Travel, with no response, he decided to purchase
new tickets for his party with Turkish Airlines.

In his oral evidence, Mr Caglar suggested that the agent at Istanbul Travel had asked him whether he
was available to fly on 4 August 2010, to which he had answered yes; and that when he went back on 1
August 2010 the agent had said that there were "no flights" rather than that the booked flights had been
cancelled.

The Defendant has no record of any reservation ever being made in Mr Caglar's name.

I conclude that there was never any contract between Mr Caglar and the Defendant. Istanbul Travel
may have thought that it would be possible to get him tickets to travel on 4 August 2010, but in the
event they could not secure a reservation on that date and no booking was ever made. Mr Caglar did
not have a contract with the Defendant and his claim must fail.

Mr Caglar felt that he had been treated like a fool by the Defendant, by CTA and by the government of
TRNC. He had been given false reassurances that the Defendant would be able to fly him to Turkey, he
was kept hanging on and waiting, and in the end he had no choice but to buy new tickets at
considerable cost. Mr Caglar was put under great strain by the events of the summer of 2010. A clearer
explanation by CTA and the Defendant, earlier in time, might have avoided that. But in the end, Mr
Caglar lost money because CTA went into administration, not because the Defendant was in breach of
any contract with him.

Nedim Yuzudik

Mr Yuzudik purchased tickets through Happy Days Travel for him and his family to fly on CTA to
Adana on 13 July returning on 1 September 2010. When Mr Yuzudik heard of CTA's difficulties, he
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contacted Happy Days Travel, who told him that the flights could be rearranged with the Defendant.
The agent at Happy Days Travel said that it would not be possible to fly to Adana, and offered Antalya
or Ankara as alternatives. Mr Yuzudik said that Antalya was acceptable, and provided his CTA tickets
to the agent. On 8 July 2010, the agent informed him that he was booked to Lefkosa via Antalya; Mr
Yuzudik said that he did not want to fly to Lefkosa, but wanted to fly to Antalya. The agent then said
that his flight was cancelled because there were no seats available to Antalya. Mr Yuzudik did not
believe what the agent was telling him, because he understood that he had seats on the flight to
Lefkosa via Antalya already (although now cancelled). Mr Yuzudik then purchased tickets with
Turkish Airlines (outbound 14 July, inbound 4 September).

137. The Defendant has disclosed a document from Happy Days Travel relating to several passengers
including the Yuzudik family, dated 6 July 2010. Happy Days requested replacement tickets for the
Yuzudik family to Antalya on 13 July 2010. It appears from the Defendant's reservation system that Mr
Yuzudik and his family were booked, the following day (7 July 2010 at 11.29), onto a flight leaving
Stansted on 14 July 2010 to Letkosa via Ankara. The agent wrote to Mr Teker at 12.19pm on 7 July
2010 saying that the Yuzudik family "is not stn-ecn” (ie is not travelling from Stansted to Lefkosa), but
wanted to go to Antalya, and asked for the records to be corrected as follows: "it will be 13 jul stn-ayt”
(ie Stansted to Antalya). The Defendant's reservation records show that a second reservation was made
at 19.19 on 7 July 2010 for the Yuzidik family to travel from Stansted to Antalya on 31 July 2010
returning on 5 September 2010. Mr Teker replied to Happy Days the following morning (8 July 2010)
at 6.12 am, saying that the

"quota of our flight number STN-AYT dated 13 July is unfortunately full. In this case we
have cancelled this PNR. Please determine the dates which are convenient for passengers
from the website www.atlastjet.com and make your request accordingly".

138. This is a confusing sequence of events. But it is clear, at least, that the original booking made by Mr
Teker for the Yuzudik family went to the wrong destination (Lefkosa), and was cancelled for that
reason. Mr Yuzudik was misinformed by the travel agent that that flight was via Antalya; it was in fact
via Ankara (ESB). If Mr Yuzudik had appreciated that, I am sure he would have agreed to the
cancellation of a booking which was, in truth, made in error and unwanted.

139. There is no evidence that the second booking for 31 July / 5 September 2010 was communicated to
Happy Days or to Mr Yuzudik, but plainly this outward bound date was unsuitable for Mr Yuzudik and
his family who wished to be away from mid-July; if asked, no doubt he would have confirmed that the
outbound date was unsuitable and would have requested that this booking too should be cancelled.

140. I conclude that there never was a contract to fly Mr Yuzudik and his family to Antalya on or about 13
or 14 July. There was no breach of contract in cancelling the reservation for 14 July 2010 to Lefkosa.
Mr Yuzudik's claim must fail.

Cumali Sendur

141. Mr Sendur had booked flights through Alternative Travel to fly to Letkosa via Bodrum on 26 June
2010 with CTA. When he heard that CTA was no longer flying, he called Alternative Travel who told
him that the Defendant was arranging additional flights for CTA passengers. The day before he was
due to travel on his original CTA tickets, the agency called him and told him that the flight for 26 June
2010 was cancelled and that he would need to wait for the next announcement from the Defendant. Mr
Sendur said he could not wait. He demanded his money back but was told he should wait for the next
flight, but they did not know when that would be and he would have to wait. He decided to purchase
new tickets from British Airways. The evidence shows that on 25 June 2010 he purchased two tickets
to Cyprus departing on 29 June 2010.

142. Mr Sendur had no reservation with the Defendant.
143. There was no contract with the Defendant. His claim against the Defendant must fail.

Fahriye Korkmaz
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Mrs Korkmaz booked five tickets to fly to Izmir (and herself to and from Bodrum) from Stansted. Her
own ticket departed on 29 July and returned on 9 September 2010; tickets for others in her party
departed on 3 August and returned on 18 August 2010. Those flights were booked on CTA, through
CTA's offices in Green Lanes in North London. She paid £1,441.55 in total. She was intending to
travel with her family (including grandchildren); hotel accommodation in Izmir was already booked
and paid for. When she heard from friends in July that CTA's flights were suspended, she went to
CTA's offices and found them closed. She contacted First Club Holidays for help. The person she
spoke to at First Club Holidays said that CTA's flights had been suspended but that the Defendant
would take on CTA's commitments. The particular individual, an employee of First Club Holidays,
indicated that she could issue tickets to fly with the Defendant, but these would be to a different
destination and were subject to availability, so would possibly be on a different date. Mrs Korkmaz
gave the agent the details of her tickets; the agent then said that flights were available to Antalya, for
Mrs Korkmaz to fly outbound on 29 July and return on 9 September 2010, and for her family to travel
out on 3 August and return on 17 August 2010. Mrs Korkmaz accepted this destination and these dates.
When she went to the travel agent to collect her tickets, she was told that her reservation was
cancelled.

In her witness statement, Mrs Korkmaz said that "I re-booked our flights for 29 July 2010..." but when
she came to give evidence, she said this (this is an agreed note of this passage): "These people told us
they would arrange booking for us which would coincide with our hotel booking dates, they would fly
us to Antalya and from there we would go to Ismir by ourselves. They would look for tickets but
afterwards when I attended they said they had not been able to reserve a ticket for us".

I conclude that First Club Holidays never did "rebook" tickets for Mrs Korkmaz. The agent undertook
to look for tickets for her; but no tickets to Antalya were available on the dates that she wanted, or
anything close to those dates. There was no availability.

This is consistent with Mrs Korkmaz's oral evidence, and with the fact that the Defendant has no
record at all of Mrs Korkmaz's booking on its reservation system (what it has produced in her name
bears no relation to the dates outlined above, and must relate to another passenger with a similar
name). If the agent told Mrs Korkmaz that her booking had been cancelled, that was imprecise and
inaccurate language, because there had been no booking in her name in the first place.

Mrs Korkmaz had no contract with the Defendant. Her claim must fail.
QUANTUM OF DAMAGES IN CONTRACT

There is no dispute that the measure of loss for breach of contract, if established (as it has been in the
case of two of the Category 1 Claimants) is the cost of purchasing a replacement ticket with a carrier
other than the Defendant if that was done, otherwise the wasted cost of the CTA ticket. The figures
involved are small. If there is any dispute on quantum (I do not understand there to be), then the parties
are at liberty to make further submissions in writing.

DENIED BOARDING REGULATIONS

Further to their claims for breach of contract, the Claimants claim compensation under the Denied
Boarding Regulations (the "EU Regulations"), implemented into domestic law by means of the Civil
Aviation (Denied Boarding, Compensation and Assistance) Regulations 2005 (SI 2005/975). Article 3
of the EU Regulations provides as follows:

"1. This Regulation shall apply:

(a) to passengers departing from an airport located in the
territory of a Member State to which the Treaty applies;

(b) to passengers departing from an airport located in a third
country to an airport situated in the territory of a Member State
to which the Treaty applies, unless they received benefits or
compensation and were given assistance in that third country, if
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the operating air carrier of the flight concerned is a Community
carrier.

2. Paragraph 1 shall apply on the condition that passengers:

(a) have a confirmed reservation on the flight concerned and,
except in the case of cancellation referred to in Article 5, present
themselves for check-in,

- as stipulated and at the time indicated in advance and in
writing (including by electronic means) by the air carrier, the
tour operator or an authorised travel agent, or, if no time is
indicated,

- not later than 45 minutes before the published departure time;
or

(b) have been transferred by an air carrier or tour operator from
the flight for which they held a reservation to another flight,
irrespective of the reason.

3. This Regulation shall not apply to passengers travelling free of charge or at a reduced
fare not available directly or indirectly to the public. However, it shall apply to passengers
having tickets issued under a frequent flyer programme or other commercial programme
by an air carrier or tour operator.

"

151. It was common ground that the EU Regulations could only apply to outbound flights from the UK to
Turkey or Northern Cyprus, and not to the return leg (see Article 3.1).

152. There is a fundamental problem with the claims based on these Regulations. They could only apply in
the context of this action if two conditions precedent were fulfilled: first, the passengers must Zave a
confirmed reservation, and secondly, the passengers must present themselves for check-in (Article
3.2(a)). On the facts presented by these Claimants, none of the Claimants who presented themselves
for check-in (within Categories 1 or 2) could at that point be said to "have" a confirmed reservation.
The Category 2 Claimants never did have a confirmed reservation so they plainly do not meet the
requirement. The Category 1 Claimants "had" confirmed reservations, but those reservations were
cancelled days earlier, and did not exist at the time those passengers presented at the airport, at which
point they did not "have" reservations. The article must sensibly be read to require the confirmed
reservation to exist at the time of presentation at the airport, because if that was not so, any passenger
who at any prior stage "had" a reservation — even if that reservation had been cancelled or changed -
could simply turn up at the airport and demand compensation when he or she was refused boarding,
which would be absurd. Further, the recitals to the EU Regulations make clear that this provision is a
protection to passengers who are denied boarding "against their will" (see for example recital (9)),
which assumes that those passengers would otherwise be in a position to board, which is surely
predicated on their "having" a confirmed reservation. That was not the case for the Claimants, none of
whom had confirmed reservations at the point that they got to the check-in desk.

153. I prefer that analysis and reason for concluding the EU Regulations are inapplicable to the Defendant's
analysis that the EU Regulations are inapplicable as a result of Article 3.3. Although it is right to say
that the Claimants were all travelling (or would all have travelled) free of charge, it is also right to say
that these passengers were flying under a "commercial programme" operated by the Defendant,
namely the programme envisaged by the Protocols.

154. If I had concluded that the EU Regulations did apply, I would have deducted any compensation due
under them from the damages due for breach of contract as I am invited to do by Article 12(1). Any
other conclusion would risk over compensation, which is at odds with the rationale of that article
which is to "compensate passengers for the entirety of their damage" (see Case C-83/10 Sousa
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Rodriguez v Air France [2012] Bus LR 1596 at [38]). For that reason, the EU Regulations probably do
not make any difference to the outcome of these cases, even if they are applicable.

THE LIST OF ISSUES

155. When Master McCloud listed this case for trial, her and the parties' focus was on the list of legal issues
which were annexed to her order for directions. That list comprised three groups of issues: (i) issues
concerning the Protocol and the extent to which the Claimants could rely on the Protocol, (ii) whether
CTA acted as agent for the Defendant and if so, the nature and scope of CTA's public announcements;
and (ii1) the scope and effect of the EU Regulations.

156. In relation to (i), it was common ground that the Claimants could not derive any rights from the
Protocol. For the record, the following issues were listed under the first heading:

(1) The Protocol between Atlasjet and the Government of the Turkish Republic of
Northern Cyprus

1) Can the English Court recognise this document, given that one 'party’ to the agreement
is a minister of the Government of the Turkish Republic of Northern Cyprus signing on
behalf of that Government?

2) If so, what is the governing law of the Protocol?

3) Can the Protocol be enforced as against Atlasjet by reason of the Contracts (Rights of
Third Parties) Act 19997

4) If so, what is the identifiable class and/or the particular description of third parties
under the Protocol within the meaning of S.1(3) of the Contracts (Rights of Third Parties)
Act 1999?

5) If so, what, on their true construction, were the enforceable obligations of Atlasjet to
this class/description of third parties under the Protocol?

6) Was the Protocol in any event abandoned by Atlasjet and the TRNC and, if so, when?

7) Insofar as Atlasjet can be said to have assumed obligations to the Claimants pursuant
to the Protocol, prima facie enforceable at the suit of those Claimants, what is the effect

on those obligations of the Protocol dated 9" F ebruary 2011?"

None of these issues were aired at trial, which I take to signify the Claimants' abandonment of these
points, and acceptance of the Defendant's case that the Claimants could not rely on the Protocols.
Given the Claimants' concession, there is no need to consider the issues individually.

157. In relation to (i), the following issues were listed under the second heading:

"(2) Agency of CTA.
8) Did CTA have actual authority from Atlasjet to act as its agent?
9) If so, what was the scope of that authority?

10) In light of the answers to the above, what is the status, if any, of the notice published
by CTA on its website as referred to in paragraph 8 of the Particulars of Claim vis-a-vis
Atlasjet?

11) Were the passengers' contracts of carriage with CTA frustrated by the suspension of
CTA's operations on 215 June 2010?"
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None of these issues were aired at trial, which I take to signify the Claimants' acceptance that the
Defendant was not CTA's agent. Given the Claimants' concession, there is no need to consider the
issues individually.

160. In relation to (ii1), the following issues were listed under the third heading:
""(3) Regulation EC261/2004 issues common to some or all of the Claimants

12) Was Atlasjet the operating carrier of the Flights listed in Schedule 1 to the Particulars
of Claim, or any of them?

13) If the relevant flights were not the flights listed in Schedule 1, but were some other
flights (ie 'rearranged’ flights), does EC261/2004 apply given the provisions of Article 3
thereof?

14) In either case, does EC261/2004 in any event apply to:
i) Flights departing Turkey
ii) Flights departing the Turkish Republic of Northern Cyprus?
15) Were the Flights in Schedule 1 cancelled and, if so, on what date?
16) Does Article 12 of EC261/2004 operate as a set off to damages claims?"

The Claimants did advance a generic claim under the EU Regulations, which I have addressed above;
of the specific issues listed above (12-16), only issue 16 remained in issue before me, and my
conclusion on that is set out above. Otherwise, the Claimants abandoned these points and there is no
need to deal with them individually.

CONCLUSION

161. The Category 1 Claimants succeed in their claims, to the extent that they can establish that their
confirmed bookings were cancelled by the Defendant without authorisation. This is established for Mrs
Atesogullari and Mr Ozkes, but not for Mrs Akguc. Noting the recital to Master McCloud's order, the
parties will wish to consider where that leaves the remainder of the Category 1 claims. The Category 2
and 3 Claimants fail, because in their cases there was no contract with the Defendant; all claims within
those categories must fail for that reason.

162. I thank all Counsel for their assistance in this case and in particular for their mastery of the extensive
documents.
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